1
General Remarks
1.1 The following General Terms and Conditions of Business Conducted under Purchase Agreements, Performance Contracts and Agreements to Provide Services of ACCUREC GmbH (hereinafter the “Contractor”), as amended from time to time, shall apply to all offers, contractual relationships, deliveries and other work and services, present and future, provided by the Contractor to the Customer, insofar as the Customer is a business owner, legal entity under public law or special fund under public law, and shall be deemed an integral part of all purchase agreements, performance contracts and agreements to provide services, or hybrid forms thereof, executed with the Customer and other contracts with elements of purchase agreements, performance contracts and agreements to provide service (hereinafter “Contract”).  
1.2 Unless the Contractor explicitly states otherwise in writing on a case- by-case basis, any conflicting or deviating terms on the part of the Customer shall not be recognized, even when the Contractor fulfils a Contract without explicitly rejecting such deviating terms.
2
Offers, Contract Execution

2.1
Unless an offer is, with reasonable certainty, explicitly labeled as binding or contains a deadline for acceptance, all of the Contractor’s offers are non-binding. Irrespective of whether or not an offer is binding, technical specifications (e.g. concerning dimensions, weight, quantity, type, etc.), proposed timeframes for completing a job and offer-related documents (e.g. illustrations and drawings) constitute approximations only. Whether offers are binding or non-binding, the Contractor shall allow solid waste to enter its recycling and treatment systems only when capacity is available. 

2.2 The Contractor has one week time in which to accept orders or jobs from the Customer. 

2.3 The parties are first considered to have entered into a Contract when the Customer provides its written acceptance of the Contractor’s binding offer by the deadline or when the Contractor accepts and provides written acknowledgment of its acceptance of the Customer’s order or job by the deadline. The Contractor is not required to provide such a written acknowledgment when it is not expected under the circumstances or when the Customer waives it. 

2.4 Amendments and additions to the provisions of a Contract made orally or over the telephone, as well as any side agreements, explicitly require the Contractor’s written acknowledgment in order to be valid. 
2.5 Arrangements and agreements made prior to Contract execution are valid only when the Contract makes explicit written reference to them. 

3
Customer’s Obligations

3.1
The Customer is obligated to provide the Contractor, on an unsolicited basis and in a timely manner, with all of the documents (e.g. MSDS, analysis, samples, etc.), data, figures and other information the latter needs to carry out the job. Absent an explicit written agreement to check these materials, the Customer is entitled to presume that they are accurate and complete when fulfilling the Contract. 

3.2 The following provisions apply in addition to the above when solid waste is accepted into the Contractor’s recycling and treatment systems: 

a)
The Customer is obligated to adhere to the agreed upon specifications/certificates (e.g., waste data sheets) and to comply with all other terms agreed upon. The specifications/certificates also stipulate the form of packaging and delivery to use. The times at which waste will be accepted shall be set forth in a separate agreement and are binding. The Contractor reserves the right to reject deliveries made outside of the agreed upon times. 

b)
Waste deliveries shall be made at the Customer’s expense and in compliance with all statutory provisions by the Customer itself or by a third party hired by the Customer or the Contractor in vehicles and/or containers that facilitate the waste’s entry into the Contractor’s systems. The Customer agrees to comply with all applicable legal regulations, including, without limitation, EC Regulation No.1013/2006 on shipments of waste and the German Waste Shipment Act (Abfallverbringungsgesetz) in instances when waste is transported across borders.

c) 
The Contractor reserves the right to reject shipments in whole or in part if the specifications/certificates or any other terms applicable to the acceptance of waste have been deviated from. In the event an alternative means of recycling, disposal or treatment is available when a shipment has been rejected, the parties agree to investigate the feasibility of using the alternative means. Any additional costs incurred as a result of the rejection and/or alternative means of recycling, disposal or treatment shall be borne by the Customer.
4
Scope of Work  

The Contractor agrees to perform the work or services agreed upon in accordance with generally accepted engineering standards and its own know-how and experience. The Contractor shall notify the Customer immediately if it becomes apparent that, for reasons beyond the Contractor’s control, the work or services cannot be performed or the technological, manpower and/or other time-related and financial requirements for execution will be considerably different than originally anticipated. The parties shall decide together whether to continue the job and, if so, on what scale and at what cost. If they cannot reach an agreement in this regard, either of them may terminate the Contract upon written notice. 

5
Transport of Waste 

5.1
If the Contractor agrees to transport waste in addition to disposing of it, such transportation shall be subject to the German Freight Forwarders’ Standard Terms and Conditions (ADSp), as amended from time to time. These General Terms and Conditions of Business Conducted under Purchase Agreements, Performance Contracts and Agreements to Provide Services shall apply only insofar as the ADSp are silent or contain no conflicting provisions. Section 23 of the ADSp contains provisions on liability which are different from the standard liability under statute. 

5.2 The Customer and Contractor agree to comply with all public-law requirements regarding the transport of waste. The Customer is obligated, in particular, to duly declare the waste in accordance with the provisions of the German Closed Substance Cycle Waste Management Act (Kreislaufwirtschafts- und Abfallgesetz) as well as the corresponding legal regulations and to make available all accompanying documentation required by waste management law (e.g., proof of disposal/recycling feasibility, chain of custody records). The Contractor is obligated to obtain and maintain all permits required by waste management law. 

6. 
Remuneration

6.1
The remuneration shall be calculated according to the written agreements between the parties.  Unless otherwise written agreed between the parties, the agreed prices are exclude loading, packaging, insurance and transport. The Contractor’s prices are plus the statutory value-added tax at the then-current statutory rate. 

6.2
The Contractor is entitled to request down payments for work or services already performed in accordance with the actual expenses incurred. 
6.3
The following provision applies in addition to the above when solid waste is accepted into the Contractor’s recycling and treatment systems: If the remuneration depends on weight, the waste shall be weighed upon receipt on one of the Contractor’s shop scales. 

7 
Invoicing, Payment

7.1
Invoices are due upon receipt and payable in full thirty days from the date of the invoice. Invoices are deemed received no later than three days following the date of the invoice at the last billing address provided by the Customer. 

7.2
In the event the Customer is late in paying, the Contractor reserves the right to charge late interest in the amount provided by law. 

7.3
The Contractor reserves the right to apply payments towards the oldest invoices first plus the late interest accumulated on those invoices and the costs of collection. Payments shall be applied to these items in the following order: costs, interest, principal. 

7.4
The only claims the Customer may offset against invoice amounts are undisputed claims or legally enforceable claims. 

7.5 The following provision applies in addition to the above when solid waste and waste water are accepted into the Contractor’s recycling, disposal and treatment systems: If a payment is not made on time, the Contractor is entitled, without prejudice to any further rights it might have, to refuse to continue to fulfil the Contract or any agreements related to same upon timely prior notice. 

8 
Force Majeure, Impediments to Performance

8.1
 Force majeure of any kind, unforeseeable production, traffic or shipping disturbances, fire, explosion, natural disasters, flooding or low water levels, unforeseeable labour, energy, raw material and supply shortages, strikes, lockouts, war, political unrest, acts of terrorism, official decrees or any other hindrances beyond the Contractor’s control which delay or prevent the provision of work or services, the shipment or the acceptance or make the same unreasonable shall release the Contractor from its obligation to perform for the duration and extent to which the hindrance prevails. If the Parties mutually accept as certain that binding deadlines will be exceeded by more than four weeks due to the hindrance, either party shall be entitled to withdraw from the agreement, in whole or in part, upon the occurrence of a more than insignificant disruption. If the Contractor has already completed part of the work or services, the Customer may withdraw from the Contract only if it has no interest in the work or services already completed.

8.2
The following provision applies in addition to the above when solid waste and waste water are accepted into the Contractor’s recycling, disposal and treatment systems: The Contractor shall be released from its obligation to recycle, dispose of or treat waste, insofar as the Contractor, after execution of a Contract, loses its capacity to do so for reasons beyond its own control or does not have sufficient capacity because of the increased requirements of customers with whom it did business prior to its execution of the Contract with the Customer.
9 
Place of Performance/Shipping

Contracted work and services shall be provided “ex works”

(Incoterms 2010) unless explicitly stated otherwise in writing.
10
Retention of Title

10.1
Unless otherwise agreed between the parties, all solid waste delivered to the Contractor is owned by Contractor as far as the remuneration receives Contractor is agreed and according to § 6 and 7 fulfilled. If the remuneration is intended to Contractor for its disposal service, the delivered items remain Customers property until the beginning of waste disposal.

10.2
If the reserved item is not resold, the Customer is obligated to hold the reserved item in safe-keeping for the Contractor, to service and repair the item as needed at its own expenses, as well as to pay to insure the item against loss and damage at a level of coverage expected of a prudent businessman, for as long as title is retained. In the event the reserved item is lost or damaged, the Customer agrees to assign its insurance claims to the Contractor. 

10.3
Any processing of the reserved item within the meaning of § 950 of the German Civil Code shall inure to the benefit of the Contractor. 

10.4
If the reserved item is combined or inseparably mixed within the meaning of § 947 or § 948 of the German Civil Code with other items not belonging to the Contractor in such a way that one of the other items becomes the main item, the parties are deemed to have agreed that the Customer shall transfer to and maintain for the Contractor a co-ownership interest in the new item that is in keeping with the value of the reserved item relative to the other items that were combined or mixed. The Parties hereby consent now to the passing of title that would accompany such a combination or mixture. 

10.5
Should the Contractor, by virtue of the security governed by this Section 10, find itself in a position of being more than 10% over- collateralized with respect to the Customer’s total liabilities towards it, the Contractor is required, at the request and discretion of the Customer, to release security up to the amount by which the threshold of 110% of the total secured liability has been exceeded. 
11 
Time Limit for Claims

11.1
Absent a formal acceptance, patent defects in the work and items provided under purchase agreements and performance contracts must be reported to the Contractor, in text form, immediately, at the latest, however, within 10 working days after the work or item is rendered. Notices of defects must include an exact description of the defect. Latent defects are to be reported, in text form, as soon as they are discovered, at the latest, however, within the limitation periods governing warranty claims. If the Customer fails to report a defect within the timeframe stipulated, the work or item shall be deemed approved. 

11.2
In the case of services rendered under an agreement to provide services, the rule presented in Section 11.1 above for latent defects 
12
Warranty and Liability for Defects and Poor Workmanship or Deficient Performance

12.1
When defects are discovered in the work and items provided under purchase agreements and performance contracts, the Contractor must first be given the opportunity to cure the defects. The Customer is entitled to demand reimbursement from the Contractor in accordance with the statutory provisions for any necessary expenses this costs the Customer. If the attempt to cure fails, the Customer can, in accordance with the statutory provisions, choose to reduce the remuneration for the defective work or item, withdraw from the agreement regarding the work or item, as long as the subject of the warranty for defects is not construction work, or remedy the defect itself and request reimbursement of the necessary expenses pursuant to § 637 of the German Civil Code for work or services provided under a performance contract. The Customer is not entitled to claim damages in place of the work or item when defects are present. In all other respects Section 13 shall apply. 

12.2
In the case of services rendered under an agreement to provide services, the merits of the Client’s contractual claims for poor workmanship or deficient performance shall be determined in accordance with the statutory provisions. Any other claims for poor workmanship or deficient performance are excluded, regardless of the form of action or claim. In all other respects Section 13 shall apply. 
13. 
Other Exclusions of and Limits on Liability

13.1
The Contractor is not liable for loss or damage (including expenses) suffered by the Customer as a result of the Contractor’s slight negligence or the slight negligence of its legal representatives, employees, workers, agents or vicarious agents. The foregoing shall not apply to claims relating to death, personal injury or impaired health, claims arising under the German Product Liability Act (Produkthaftungsgesetz) or to breaches of cardinal duties, cardinal duties being material contractual obligations whose fulfilment is a necessary condition for proper performance of the Contract and on whose fulfilment the Customer, therefore, may routinely rely. 

13.2
In the event of a breach of cardinal duties caused by the slight negligence of the Contractor, its legal representatives, employees, workers, agents or vicarious agents, the Contractor’s liability for all damages and reimbursements, whether in contract, not in contract or otherwise and regardless of their legal status, shall be limited to the foreseeable damages typical of the respective Contract, which damages may not exceed the sum of €500,000.00 (in words: five hundred thousand euro) per incident and the sum of €1,000,000.00 (in words: one million euro) per calendar year per Customer. 

13.3
The Contractor cannot be held responsible for loss or damage attributable to any of the circumstances identified in Section 8 of these General Terms and Conditions of Business. 

13.4
Any exclusion of or limit on liability inuring to the benefit of the Contractor under this Section 13 shall also inure to the benefit of the Contractor’s legal representatives, employees, workers, agents and vicarious agents in the event the Customer asserts claims against them under the same cause of action. 
14
Grace Periods

The Customer shall establish a reasonable grace period of typically not more than four weeks in the event such a grace period is necessary because of a default in performance. If applicable, the grace period shall be extended by the amount of time required for the Contractor to procure third-party goods and services it needs to complete the work or services.
15
Guaranty

Agreements concerning guaranties must be set forth in writing and must include sufficient information on the substance of the guaranty as well as its duration and the territory in which it applies.
16. 
Limitation Periods

16.1
Claims against the Contractor for defects, poor workmanship or deficient performance (see Section 12) shall be time-barred one year after the statutory limitation period begins. Notwithstanding the foregoing, claims for defects asserted on the basis of § 438 (1) No. 2 or § 634a (1) No. 2 of the German Civil Code shall not be subject to this shorter limitation period, unless the Contract under which the claim is made incorporates all of Part B of the German Award Rules for Building Works (Teil B der Verdingungsordnung für Bauleistungen) into it by reference. For these claims, the statutory limitation period applies.

16.2
The regular limitation period (§ 195 of the German Civil Code) for claims against the Contractor that are other than claims for defects, poor workmanship or deficient performance (see Section 12) shall be time-barred two instead of three years after the statutory limitation period begins.

16.4 The reduced limitation periods described above shall not apply to claims relating to wilful misconduct or gross negligence, claims arising under the German Product Liability Act, claims relating to death, personal injury or impaired health, or to breaches of cardinal duties as defined at the end of Section 13.1 Sentence 2. In these cases the statutory limitation periods apply. Any reduced limitation period provided under this Section 16 for claims against the Contractor shall also inure to the benefit of the Contractor’s legal representatives, employees, workers, agents and vicarious agents in the event the Customer asserts claims against them under the same cause of action. 

17 
Confidentiality; Ownership of Contractor’s Documentation

17.1
Except as otherwise provided in writing, the Contractor agrees to maintain the confidentiality of all information shared by the Customer, and not to reproduce the same, give third parties access thereto or use the same without authorization for commercial purposes, both during and for a period of five years after the Contract’s term. “Information” within the meaning of this Section17 means any information and data, whether printed or verbal, such as technical or business data, documentation, papers, calculations, drafts, drawings or knowledge/experience, as well as any samples, that bear the word “confidential” or a similar mark if shared in writing, in another printed format or electronically, or, if verbally disclosed, are identified as confidential during the disclosure and then summarized in a written record that is labelled as confidential and provided to the Contractor within thirty (30) days. 
17.2
Any and all documentation or materials/information represented in other printed formats that the Customer provides to the Contractor in the course of fulfilling the Contract and which were Customer’s property prior to being handed over shall remain solely the Customer’s property. 

17.3
Any and all documentation or materials/information represented in other printed formats that the Contractor provides to the Customer in the course of fulfilling the Contract and which were Contractor’s property prior to being handed over shall remain solely the Contractor’s property. 

17.4 Any drawings, papers, data carriers, software and other documentation and information that the Contractor prepares for the Customer in the course of fulfilling the Contract shall become the Customer’s property. 

18. 
Proprietary Rights

18.1
The Customer shall be liable for ensuring that the Contractor does not infringe on any third party’s proprietary rights as a result of its receipt and use of Customer materials, e.g. documents the Customer provides for completion of the job, and shall indemnify the Contractor against any and all such claims. The Customer shall bear any royalties or fees that are owed in order to avoid such an infringement. 

18.2
The Customer shall obtain title to any results covered by the Contract, with the right of unlimited use and exploitation thereof for any purpose the Customer chooses, at the moment the results are created. 

18.3
The Contractor shall grant the Customer an exclusive license for any type of use, unlimited in territory, time and content, with the right of sublicensing to third parties, to any copyrighted works created in connection with the Contract and covered by it (e.g. written material, drawings, three-dimensional representations, models and computer programs). 

18.4
Contractor shall claim any inventions that are covered by the Contract and created with the assistance of its employees in the course of fulfilling the Contract in accordance with the German Employee Inventions Act and shall promptly offer the transfer of these inventions to the Customer.. 

18.5
The Contractor shall retain the rights to any results and inventions that are not covered by the Contract, but are created by it in the course of the Contract’s fulfilment. 
19 Choice of Law,Venue

19.1
German law shall apply. The application of the United Nations Convention on Contracts for the International Sale of Goods (CISG) is excluded. 

19.2
The venue for both parties is Duisburg. However, the Contractor can choose to assert its claims in a court of law that has general jurisdiction over the Customer. 
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